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Anti-prostitution laws in for drastic revamp (1)
TIMES NEWS NETWORK[ SATURDAY, OCTOBER 01, 2005 01:13:49 AM ]
 
NEW DELHI: The government is planning to revise anti-prostitution laws drastically to provide for the imprisonment and fine for anyone caught with prostitutes (2) and to drop provisions, which make soliciting a crime. The existing law provides for action only against prostitutes. (3) 

The amendment, proposed by the department of women and child and awaiting cabinet clearance, provides for three-month imprisonment and a fine of Rs 20,000 for the patrons.(4)  

The department has also proposed to do away with Sections 8 and 20 of the Immoral Trafficking Prevention Act (ITPA), which makes soliciting a punishable offence. (5)  

The proposed change is being justified on the grounds that most sex workers are victims of circumstances. (6) The perception that most engage in prostitution due to compulsions has also led the department to drop Section 20 of ITPA, which provides for the eviction of prostitutes. 
 
The punishment for traffickers, however, is proposed to be made stringent. Those convicted will face imprisonment upto 10 years and fined Rs 1 lakh. As in the case of the Money Laundering Act, the proposed law seeks to confiscate all the property of those guilty of trafficking.  (7) 

The existing law provides for confiscation of property above Rs 3 lakh. To control large scale human trafficking in the country, the new proposal talks about setting up a central nodal agency like a Central Narcotics Bureau.  (8) 

Simultaneously, the definition of human trafficking has been broadened in the new proposal prepared under the guidelines of the United Nations Convention against Trans-national Organized Crimes. 

Under the broader definition, trafficking in persons shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by means of threat or use of force or other forms of coercion for purpose of exploitation. 

Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs. 

The existing law deals only with sexual slavery. The new law will introduce for the first time the definition of a child as any person below the age of 18 years. (9)

Under the existing Act, three categories of persons are mentioned, namely a 'child' as a person who has not completed 16 years of age, a 'minor' as a person who has completed 16 years but not 18 years and a 'major' as a person who has completed 18 years of age.
My reactions:

(1) The proposed amendments (ITP Act Amendment Bill 2005) are not at all drastic. There have been over 46 concrete suggestions pending before the government pertaining to amendments in the Indian anti trafficking legislation (i.e. the ITP Act.) Just a few of them have been considered for the amendment of the Immoral Traffic in Persons (Prevention) Act 1956 (revised in 1986). 

(2) 
There is no such provision whatsoever in the amendments to imprison or fine anyone ‘caught with a prostitute’. This is incorrect. 

(3)   
This is completely false. The existing law already has following provisions that provide to punish;
(a) brothel keeping (Section 3)   

(b) Pimping (Section 4) 

(c) Detaining anyone in a brothel (Section 6) 

(d)  Letting the use of premises for the purposes of prostitution (Section 7), 

(e) Procuring person for prostitution (Section 5), etc.


(4) The demand all over the country is to punish the customer. The provision made in the amendment is a mere lip service. The proposed amendment is an addition of subsection (C) in Section 5 of ITP Act. It states as follows;

 ‘anyone who visits or found in a brothel with a purpose of sexually exploiting a victim of trafficking shall be punishable . . . . .”
 
Consider carefully the difficulties in applying this provision Viz, 
(i) the person who is exploited has to be a victim of trafficking otherwise the section will become inapplicable. 
(ii) the person (i.e. the customer) must be found in a ‘brothel’. A single woman prostituting in a single flat does not qualify that place as a brothel. So unless the place is established as a brothel the provision is inapplicable 
(iii) the person i.e. customer should be there with a ‘purpose’ of sexually exploiting a victim. Few laws in India place the burden of proof to prove innocence on the accused. This amendment does not. That means the burden of proof to establish the ‘purpose’ lies with prosecution. Otherwise the provision is inapplicable 
(iv) no Indian law defines ‘sexual exploitation’. This amendment would expect the prosecution to establish ‘sexual exploitation’.  Unless that is established the provision is inapplicable. 
(v) if a customer is found ‘outside a brothel’ then the provision is inapplicable.


(5) Looks like the legal advisors of the government have read the provision under Section 8 incompletely and/or incorrectly.  Nothing stops the enforcement from using this provision against the pimps. Read Section 8 (b) more carefully. The section very well applies to male pimps who actually, actively, and mostly do the soliciting and get covered well under the overall text and spirit of the law besides perfectly fitting into this particular provision. It is also argued that it is true that ever since the law has been passed this provision has been much misused by the enforcement to re-victimize the victims and that such misuse must be stopped forthwith. Although the stated intention behind the proposal of removal of this section could be genuine some people fear that it would amount to throwing away the baby with the bath water. It is also feared by some experienced field based and genuinely anti trafficking people that removal of Section 8 would be a feast to the brothel keepers and pimps to spread their nefarious business as with the removal of this section the agents of flesh trade would get a much larger space to operate the flesh trade which is a major destination of human trafficking. Every business looks for opportunities and spaces to aggressively advertise their business and seek customers.  There is nothing in any existing Indian laws other than ITP Section 8 that forbids the agents of flesh trade from soliciting and seducing customers either directly or by placing the trafficked victims in public places for the same purpose.    It is further feared by some that removal of section 8 will lead to a ‘conflict of rights’ situation.  In presence of the other legal provisions such as the provisions against ‘indecent behaviour in public places’ normally covered under the respective Police Acts of the states which is applied / enforced against the victim women the victim women do and would continue to be re victimized even after removal of section 8 ITP Act. The last comparative statistics collected and analyzed by Jean D’Cunha (1990)  in her book ‘Legalization of Prostitution’ establishes that the prostitutes arrested by police under Section 110 of Bombay Police Act is ten times more than the number of prostitutes arrested by the p police under Section 8 of  ITP Act.  Which means Section 110 Bombay Police Act is a far stronger provision that facilitates the harassment of victim women by the police. It is feared by some that the noble intention of protecting the victim women from police harassment will not be accomplished by removal of Section 8 of ITP Act. A nationwide fresh look at the comparative statistics and police station records could further clarify this point. Unfortunately, this comparative statistics has not been gathered or analyzed by anyone. We all must take every possible step to make sure that the victim women are truly protected against police malpractices but at the same time the agents of flesh trade are not offered free space to operate their nefarious business directly or behind the façade of the victim women. We all know that flesh trade is an organized crime and the agents of flesh trade play a crucial role in running it and they make huge profit by exploiting the victims, particularly minor girls and young women. There is more to this issue but here I am limiting myself to a technical analytical approach basically to facilitate better understanding on this much complex and little understood point. There are genuine intentions which seek to protect the victim women. I respect all such noble intentions.

See the text of Section 8 ITP Act below:
Seducing or soliciting for purpose of prostitution:- Whoever, in any public place or within sight of , and in such manner as to  be seen or heard from, any public place, whether from within any building or house or not,


(a)  by words, gestures, willful exposure of his person (whether by sitting by a window or on the balcony of a building or house or any other way), or otherwise tempts or endeavours to tempt, or attracts or endeabvours to attract the attention of, any person for the purpose of prostitution; or
 
(b)  solicits or molests any person, or loiters or acts in such manner as to cause obstruction or annoyance to persons residing nearby or passing  by such public place or to  offend against public decency, for the purpose of prostitution, shall be punishable on first conviction  with imprisonment for a term  which may extend to six months, or with fine which may extend to five hundred rupees , or with both, and in the event of a second or subsequent conviction, with imprisonment for a term which may extend to one year, and also with fine which may extend to five hundred rupees:


(c)    (Provided that where an offence under this section is committed by a man, he shall be punishable with imprisonment for a period not less than seven days but which may extend to three months)

6) The 1986 revision of the Immoral Traffic in Person (Prevention) Act was in fact a revision based on this very premise. That is why the definition of prostitution in Section 2 of the Act was changed and prostitution was defined as exploitation of another person. Previously in the Suppression of Immoral Traffic Act 1956 prostitution was defined as follows;

‘Prostitution means the act of a female offering her body for promiscuous sexual intercourse for hire, whether in money or in kind.’

The 1986 revision defines prostitution thus: ‘prostitution means sexual exploitation or abuse of persons for commercial purposes, and the expression “prostitute’ shall be construed accordingly.’

(7) 
There is a suggestion to include confiscation of property by amending the Money Laundering Act.  We had further demanded the manner of use of the proceeds of the confiscated assets of the trafficker and other agents of organized flesh trade. We had also suggested a long term claim on the earning capacity of the offender (something similar to maintenance  grant/ alimony in divorce cases) whereby the offender is made to pay for making good the damage over a long time. 


(8) 
On our demand and advocacy of many years bore fruits in 2001-2 when the Central Government notified the Central Bureau of Intelligence (CBI) as the Trafficking Police Officer provided for under Section 13 of the existing ITP Act.

(9) Incorrect information. The Juvenile Justice Act 2000 Section 2 defines child as any person below the age of 18 years. It is an Act that overrides all other provisions in the laws existing prior to this law and that are in contravention with the provision of the J J Act 2000. One of the Public Interest Litigation of Prerana at the Mumbai High Court received a land mark directive from the Hon’ble High Court that strongly reminded the Magistrates that the cases of persons under 18 are to be tried by the competent bodies (the Child Welfare Committees and the Juvenile Justice Boards) constituted under and as per the provisions of the J.J.Act.  
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