The following is an abridged version of an article sent in by Pravin Patkar from Prerna, Mumbai, discussing the ‘drastic revamp of anti-prostitution laws’. It was written in direct response to an article titled : “Anti-prostitution laws in for drastic revamp” which appeared in the Times of India published on October 2, 2005.
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Previously in the Suppression of Immoral Traffic Act 1956 prostitution was defined as follows: ‘Prostitution means the act of a female offering her body for promiscuous sexual intercourse for hire, whether in money or in kind. The 1986 revision of the Immoral Traffic in Person (Prevention) Act was changed and prostitution was defined as exploitation of another person. The 1986 revision defines prostitution thus: ‘prostitution means sexual exploitation or abuse of persons for commercial purposes, and the expression “prostitute’ shall be construed accordingly.’
On going through the new provisions, we see that the proposed amendments (ITP Act Amendment Bill 2005) are not at all drastic or harsher than existing ones. There have been over 46 concrete suggestions pending before the government pertaining to amendments in the Indian anti trafficking legislation (e.g., . the ITP Act.). However, only a few of these have been considered for the amendment of the Immoral Traffic in Persons (Prevention) Act 1956 (revised in 1986) leading to the 2005 amendment and the penalty to be imposed is still not tough enough to act as a deterrent. 

The monetary punishment as well as the jail sentence meted out to these pimps or so-called johns under this provision is not enough. There is a suggestion to include confiscation of property of these convicted traffickers by amending the Money Laundering Act, that is not discussed here.

I noticed the new amendment states that “the existing law provides for action only against prostitutes” which is untrue. On the other hand, the existing law already has following provisions that provide to punish;

(a) brothel keeping (Section 3)   

(b) Pimping (Section 4) 

(c) Detaining anyone in a brothel (Section 6) 

(d)  Letting the use of premises for the purposes of prostitution (Section 7), 

(e) Procuring person for prostitution (Section 5), etc.

It is unfortunate to see that this new provision will do away with punishing solicitations. The demand all over the country is to punish the customer. The provision made in the amendment is a mere lip service. 

In addition, the interpretation of the provision under Section 8 is very unclear and undefined. Nothing stops the enforcement from using this provision against the pimps. A careful consideration of Section 8 (b), we see that this very well applies to male pimps who actually, actively, and mostly do the soliciting. However, ever since the law has been passed, this provision has been much misused by the law enforcement agencies to re-victimize the victims (i.e., mostly the trafficked women). 

Although the intention behind the proposal of removal of this section could be genuine, some people fear that it would amount to throwing away “the baby with the bath water” literally, because with the removal of this section the pimps and brothel keepers would get a much larger leeway to operate the flesh trade. It is further feared by some that removal of section 8 will lead to a ‘conflict of rights’ situation. 

 The last comparative statistics collected and analyzed by Jean D’Cunha (1990)  in her book ‘Legalization of Prostitution’ establishes that the prostitutes arrested by police under Section 110 of Bombay Police Act is ten times more than the number of prostitutes arrested under Section 8 of  ITP Act.  Which means that the Section 110 Bombay Police Act is a far stronger provision that can lead to the harassment of trafficked victim (women, mostly) by the police. Thus, it is feared by some that notwithstanding the noble intentions of removing Section 8 of ITP Act to protect these women from police harassment,  this is not guaranteed at all under the present circumstances. An analysis of  nationwide collected statistics and police station records could further clarify this point. We all must take every possible step to make sure that these trafficked women are truly protected against police malpractices and at the same time the agents of flesh trade are not offered free space to operate their nefarious business directly or at the cost of these women getting victimized.  
In addition, there are a number of loopholes left behind intentionally or unintentionally in the legalese of this act which I feel could be potentially misused. Consider carefully the difficulties in applying this provision viz, 

(i) the person who is exploited has to be a victim of trafficking otherwise the section will become inapplicable. 

(ii) the person (i.e. the customer) must be found in a ‘brothel’. A single woman prostituting in a single flat does not qualify that place as a brothel. So unless the place is established as a brothel the provision is inapplicable 

(iii) the person i.e. customer should be there with a ‘purpose’ of sexually exploiting a victim. Few laws in India place the burden of proof to prove innocence on the accused. This amendment does not. That means the burden of proof to establish the ‘purpose’ lies with prosecution. Otherwise the provision is inapplicable 

(iv) no Indian law defines ‘sexual exploitation’. This amendment would expect the prosecution to establish ‘sexual exploitation’.  Unless that is established the provision is inapplicable. 

(v) if a customer is found ‘outside a brothel’ then the provision is inapplicable.
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