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Prevalence of the Problem:

Trafficking
 which is a form of abusive and irregular migration for commercial sexual exploitation and other illegal purposes
 has reached alarming proportions in the past two decades globally; and more so within the South-Asian Region. Across this Region, human beings, especially women and children are trafficked within their own countries and across international borders against their will in what is essentially a clandestine slave trade. The number of trafficked persons is difficult to determine as the corruption, violence and the Mafioso surrounding the practice render an estimate of its magnitude virtually impossible. 

Trafficking in women and children for commercial sexual exploitation and other abusive purposes is rampant in India and its toll on human suffering is evident in urban and rural pockets throughout the country. The incidence of Intra country trafficking is also very high. 

‘According to ILO, IOM and UNIFEM and other such organisations [based on commissioned studies], the known purposes of trafficking are prostitution, entertainment industry, domestic work, work in carpet, garment, fishing and brick industries, forced labour, camel jockeys, illegal adoption of children, organ transplantation, forced marriage, mail order brides, drug trafficking, begging, circus and other exploitative form of work. But to understand trafficking better we have to understand the main features and internal dynamics of these sectors, especially to the use of traffickied victims – knowingly or unknowingly. [Yokohama MTR, Sri Lanka, Sept 2004]
The root causes include extreme disparities of wealth, continuing and pervasive inequality due to class, caste and most importantly gender biases throughout the region, erosion of traditional family systems and values, iniquitous social conventions, lack of transparency in regulations governing labour migration (both domestic and cross border), poor enforcement of internationally agreed-upon human rights standards, and enormous profits ensured by the trafficking business to the traffickers. 

The Push Factors

· Poverty is the major reason, which makes the majority of children vulnerable, but it should be mentioned here that this is not the only reason for trafficking. Looking at per capita expenditure on social sector by major states we can again see that Andhra Pradesh, Rajasthan, Maharashtra, West Bengal, Uttar Pradesh have gone up but maximum women and girl children are trafficked from these states for brothel based prostitution2. 

· Child Marriage still exists in our country and so does dowry. If we see the situation closely then we see that any man who does not claim a “dowry” at the time of marriage is considered as the perfect groom and the daughter is carelessly “disposed in marriage”. The girls are thus trafficked in the name of marriage. The groom may be no less than a pimp looking for a new victim. Many girls as a result are trafficked in the name of marriage to Uttar Pradesh, Bihar and other states.

· Man Made Disasters (insurgensis and riots), Natural Calamities (Floods, Cyclones etc.), and other political disasters aggravate the vulnerability of women and children. In a time of unrest with the men away fighting or trying to survive it is the women and the children who suffer the economic hardships as well as the lack of security, due to the loss of family support system and safe shelter. The traffickers take advantage of this vulnerability and exploit children.
· Social Stigma associated with single, divorced, unwed, widowed, sexually abused women and young girls also is a major contributing factor. The unwillingness of the society to accept them as an integral part leads to frustration, isolation and with no support system to provide them security, they fall a prey to the traffickers.  

· Rate of Female Infanticide and Feticide increases day by day and is dis-balancing the male to female ratio in most parts of the country. So some states like Punjab and Haryana, take on girls from neighbouring states in the name of marriage for commercial sexual exploitation.

· Unemployment is still a major problem in the country. When men (supposedly the bread winners) are unable to find jobs, the children undergo immense pressure to fend for the family needs. The traffickers often take advantage of these economic hardships faced by the women and children and victimise them.  

· Domestic Violence: Indian women have little economic emancipation especially in the family sphere. On the other hand some of them may be regularly subjected to domestic violence and abuse, from family and friends.  So the woman is forced to opt out of such situations. Many women who opt out or escape often find themselves vulnerable. The children from such situations are vulnerable to run away situations and experiments when they get into the hands of traffickers.
· False Promises and the Lure of Job / Marriage / Love: Many children are lured out of their homes by false promises of love, marriage or work. They may accompany their friend or lover or acquaintance and then find themselves trapped in a vulnerable situation.

· Traditional Prostitution: Bedia, Nat and Kanjar and other such communities, follow a traditional form of prostitution. The commercial sexual exploitation is not considered as exploitative in the first place.

· Religious Prostitution, though banned in the country still exists in a clandestine manner. Minor girls are forced into prostitution in the name of faith especially in the States of Maharashtra and Karnataka. 

· Lack of Employment Opportunities and Training for girl children in the rural districts of West Bengal compels them to migrate in search of a better tomorrow and make them vulnerable to trafficking. 

The Pull Factors

· With globalisation and increasing competition, there is a growing demand by employers and enterprises for Cheap Labour of women and children.

· Development policies and patterns of development promoting tourism, industrialisation and rural to urban migration particularly of males has enhanced the demand for commercial sex and ensured a viable proposition for the traffickers by providing them the market and the infrastructure to sell minors and women for Commercial Sexual Exploitation. 

· The economics of the Trafficking business, which requires low investments and ensures high returns. 

Facets of the misery and the exploitation of children in brothel prostitution or other work
· Living environment is deplorable – the physical facilities provided in the so called work areas are below any acceptable standards. 

· The Conditions Of “Work” And Treatment meted out to the women often involves slavery like practices and prison like environments. The hours that they have to spend taking customers are long with no time for rest or recreation. They are often forced to take customers even iof they are physically unfit to take one.
· Wages paid are low, not at par with the male counterparts (if any) or they are not paid at all. The traffickers, the brothel madams or the employers may withhold the earnings of the women and thus they are rendered without any access to their own remuneration. 

· They have no access / little access to health or medical facilities. Those who are trafficked and forced into commercial sex constantly face the risk of pregnancy, abortions, maternal mortality and the threat of Sexually transmitted diseases, HIV and AIDS. 

· Above all of this is the mental trauma that these women undergo. They lose their self-esteem and their will to live life. Even when they are being put through processes of reintegration, they have to constantly deal with humiliation, isolation and social ostracization.  

· A growing entertainment and commercial sex industry employing a large number of boys and girls and women, as the male clients prefer younger women and virgin girls and also boys in fear of HIV and AIDS and other STD infections
.

· In a competitive world of business, employers and enterprises, with no strict ethical policies to guide them, they employ child labour in order to pay less. Children can be controlled well and do not bargain for higher wages. Exploitative and undignified work is imposed on them.

· Certain patterns of economic development in a country or in a region attracts male migrant workers and change the demographic profile of the population, trigger rural – urban migration, cross border migration, tourism etc. generate the demand for commercial sex. 

Some of the other issues that must be carefully analysed:

Prevention:

Most of the Government personnel as well as the Community memebrs are unaware of the Trafficking facet of migration. Those who understand this issue are not willing to acknowledge the presence of this phenomenon in their areas of operation. The magnitude and the misery associated with this gross violence is not being given the required amount of attention by the concerned personnel in most of the State. There is a great need for awareness generation at all levels and community policing to reduce the vulnerability of women and children and ensure safe migration and options for jobs and income. Special police officers needs to be designated to look into trafficking cases specifically under all police stations. 

Rescue: 

Rescue operation of minors, in prostitution or any kind of Commercial sexual exploitation or illegal work purposes, is primarily the State’s responsibility. NGOs however have done a much better job by themselves throughout the country. They have been able to identify the minor victims from the red light areas and more specifically from brothels. They have been able to rescue them with the involvement of the police. More rescues have to be handled professionally by the special police officers designated to look into trafficking cases. 

Post Rescue:

Rescued children usually live in State Remand Homes and often are in a situation where their minimum Human Rights are denied. Red-tapism, slack investigation and long judicial processes leads to the children spending a majority of their childhood in an unhealthy situation of the Government Homes and other homes.
Children rescued from prostitution often go into “Post-traumatic Stress Disorder” which manifests into other behavioural disturbances, which are typical of children who have been subjected to prolonged and sustained violence. In addition they suffer from a loss of trust, lack of self-esteem due to isolation, which results in maladjustment in children. When they are taken out of prostitution the children are most sensitive and vulnerable. The problem gets magnified when a child is also infected with HIV. However, both the infrastructure and the personnel in the govt. remand homes are ill–equipped to handle and cater to the different requirements of these children. 

HIV positive minors and women:
Govt. remand homes have no infrastructure to deal with pre or post-test counselling – they often do not have sensitised and trained counsellors /personnel and pre/post-test counselling centres. The state hospitals in most cases refuse to take HIV patients. If they ever do so their infrastructure is hardly enough to cope with the problem. Therefore when a girl gets to know that she is HIV positive she has to deal with the trauma on her own. That leads to dire consequences in some cases.

Rehabilitation: 
The rehabilitation that is being done for these rescued women and children are all results of NGOs’ initiatives. But it has been observed that the rehabilitation is always difficult. The following may be stated as the reasons for this:

1. Loss of self esteem

2. Loss of trust

3. Impatience to return to family

4. Refusal from the family and the community

5. Illiteracy

6. Unskilled

7. Unstable temperament

8. Social stigma associated with them

[ In instances where the root cause of trafficking was poverty, restoring the girl (as per the court orders) in her village without providing her the means to ensure her livelihood would only place the girl in a more vulnerable position and enhance the chances of her being re-trafficked. Also in cases where the girl/boy was trafficked with the consent of the parents, restoring her back to her family makes the girl susceptible to more exploitation and violence]
Though it gives restoration orders, the Govt. does not have any infrastructure in place to provide for women and girls who are not accepted back by their families. NGOs, however, on their own through various means are trying to reach out to these girls and create opportunities for their economic independence and a better life. 

Legal Hurdles:

· Lengthy process – a victim may be detained in a remand home until and unless her case is resolved. But the accused (traffickers or madams) get bail immediately before or after 90 days.

· Lack of initiative in submission of charge sheet - on the part of police also makes it difficult to prosecute the traffickers. The accused (trafficker) gets bail before 90 days because judiciary does not play their role effectively. 

· Lack of investigation in detail – There have been instances where traffickers and brothel madams have been given custody of the rescued girls because they have feigned to be their parents. The police have not taken time to carry out an in depth investigation for many a time it has been observed that these girls are adopted when they are very young and brought up by the brothel madams to be induced into prostitution once they grow up.

· Women cells - There are no women cells in nearly all the states across the Nation. As a result the “Madam” when caught is immediately released as the law states that no woman may be kept at a cell without a special cell and without the presence of Women Police Officers. 

· Court and police cells are not child friendly.

· In 2000 April, the J.J. Act was amended but not implemented. Thus the children are not benefiting from the Child Welfare Committee, or the National Plan of Action. 
· ITPA Sec 5 – In the case of trafficking India has a special Immoral Trafficking Prevention Act that caters to all situations in trafficking and commercial sexual exploitation. The Sec. 5, which states “Procuring, inducing or taking persons for the sake of prostitution”, is an offence is particularly a significant point. However, this is rarely used.

· Most of the arrests that are done are done during the rescue operations and raids that are conducted by the Police. However in these times it’s often the keeper or the madams who are caught and arrested. Thereby the “Trafficker” who is the reason for the woman / child to be present in such a situation is rarely caught.
· The cases that are lodged as kidnapping remain so, even after the Police finds out that they may be trafficking cases. A crime is often not charge sheeted properly.  The Sections 372, 373 or the ITPA Section 5 could be put to better use if it were.
· Lack of coordination between judiciary and law enforcing agencies, is another reason for the lack of conviction or prosecution of traffickers.
· No laws exist against the Child abuse problem. Apart from charges of rape, (Sec: 376) we do not have any law against child sexual abuse, molestation and sodomy.

· We have Child Marriage Act and Child Labour Act - none of which are implemented.

Repatriation:

It is a fact that India is receiving girls from Bangladesh and Nepal for Commercial Sexual Exploitation. The foreign women and children who are trafficked face the following problems:

· The police tend to charge all adults from Bangladesh under the 14 Foreigner’s Act thereby transforming all the victims of trafficking into “Accused”, for illegal immigration. 

· Victims of trafficking who are originally from Nepal are sent back to their points of origin where they become vulnerable once again. 

· The women and children become the accused instead of being seen as victims of trafficking. Those who are prosecuted are then referred to a Remand Home. After they are set free, they are pushed back to the same vulnerable situation as before.

· Pushback – this system maximizes the vulnerability of women and children. This process always happens after 7.00 p.m. and in darkness.  Many people involved get lost while trying to go back to their homes. They also face Sexual abuse by people who are supposed to help them in this process. Moreover, they have a strong possibility of being re-trafficked.

· Detachment from parents - When an entire family sells their land and comes to India hoping to get a new life and gets arrested, the adults are sent to jail and children to remand homes. But even after the adults are released the younger children may still be at the home. Sometimes it has been observed that the victims of trafficking are detained at homes for years. 

· The cases may take years to get dissolved as a result a child may be forced to spend her or his entire childhood in a foreign land.

· We have a Law 366B under IPC. This section states that the children are victims and not the accused, but the police rarely use this law.

Govt. Initiatives:

· The Prevention of Immoral Trafficking and the Rehabilitation of Prostituted Person’s Bill (1993) - a bill that recognizes the rights of prostitutes and initiates the investigation in these matters.

· The Govt. of India has formulated a National Plan of Action to combat trafficking and commercial sexual exploitation of children and minors, in 1998. It has been formulated by the joint efforts of the Dept. of Women and Child Development and Ministry of Human Resource Development. This committee has been formed to look into the problems of trafficking and forced prostitution and has brought together NGOs and other organizations, who work on the issues of trafficking. 

· In the year 2003, the State govt. of Andhra Pradesh has passed a Government order to address the issue of trafficking. An Anti – trafficking campaign was organised across the state and it was decided to form Core committees at the district level comprising the District Magistrate, the Superintendent of Police, the Project Director (Dist. Agency of Women Development and Child Welfare) and representatives of NGOs to monitor the situation in the district, formulate and implement necessary initiatives to take cre of the children.
Recommendations:

Government 

1. The Central and State Government needs to lay more stress on employment and income generation schemes for vulnerable families, along with vocational training and education in the source areas of trafficking (which have already been identified by the NGOs). 

2. All States should have a specific monitoring mechanism – a task force / core committee to look into the issue of trafficking and NGOs should necessarily be a part of this Committee. 

3. All the concerned Govt. personnel need to be trained to implement and monitor the National Plan of Action. 

4. SAARC Convention should be translated in action.

5. The Indian Govt. needs to have bilateral agreements with other countries in order to facilitate safer repatriation processes. 

6. The Govt. should carry out time bound collaborations with the High Commissions and 
Embassies as and when needed. 

7. Processes and systems need to be put in place for the regularisation and registration of inter state migration. 

8. A databank has to be created at the national and the state levels giving details about missing persons and trafficked persons. 

9. Juvenile Boards and Committees need to be formed across all districts in each of the states in the country.

10. More research needs to be carried out to understand the magnitude and the different facets of this malice in the whole of the country.

11. Religious and cultural practices leading to prostitution have been banned but the monitoring of the proper implementation of law has to be done by the Govt. 

12. It should be made mandatory for the Panchayats to maintain a record of the people migrating from their respective villages for different reasons – marriage, higher education, employment etc. In case of any untoward happening, the Panchayat should be held accountable on the basis of lack of proper investigation before the migration took place. By involving different personnel from the administration and governance structures as well as from the NGOs and by creating awareness amongst the community, a networking system should be put in place to monitor the movement in women and children.  

13. Investigation of missing children needs to be done in the source areas by the Panchayat, which is the nearest formal body, which can identify trafficking. 

14. ICDS (Anganwadi workers) with members of panchayat should take initiative to identify and lodge complaints on missing girls with the police.

15. More working women’s hostels and shelter homes should be established in districts all over the country with the vulnerable districts getting the top priority.

16. All Govt. Homes should have proper shelter, medical and psychological support, skill training support for the rehabilitation of victims of trafficking. 

17. More counselling and vocational training centres should be set up for proper reintegration of the victims of trafficking. 

18. Pre test and Post test counselling (under WHO and NACO guidelines) of suspected HIV positive victims should be made mandatory in all Government and NGO Homes. 

19. Programmes like Support to Training and Employment Programme (STEP) needs to be started with immediate effect in the vulnerable areas of the country, especially the rural pockets. 

20. Marriage registration should be made compulsory and specific responsibility of proper follow up should be given to a particular department. 

21. Women should not loose work on account of being married (Article 11 2 a). 

22. All customary marriage laws have to be amended to ensure uniform age of marriage. 

23. Alternative opportunities for aged prostitutes should be introduced. It has been experienced, often that those who can no longer attract customers by themselves, in order to ensure their incomes, turn into traffickers or brothel madams. Thus those who had been the victims of violence become the perpetrators of exploitation. This vicious circle needs to be broken.
24. NGOs running reintegration projects should be empowered to work with the Government in carrying out rescue and rehabilitation operations of the victims of trafficking. 

25. The right to family benefits to be assured to the women (Article 13 a). 

26. Ensure economic survival mechanisms of women in the rural areas (Article 14). 

27. In answer to the CEDAW committee’s questionnaire – Government of India has reported that there is a need to set up a Nodal Agency on the lines of ‘Narcotics Bureau’. But this task is still pending and there is a need to do the needful at an earliest. 

Judiciary
1. Some laws related to trafficking ought to be amended or new laws should be introduced so that people who commit trafficking can be convicted. Also labour laws need to be amended to protect the rights of women and children as labourers.

2. The task of amending the IPTA was given to the National Law School and the Institution has already done the needful. There is a need to prioritise on it and implement the same.

3. Buying and selling of minors, fake marriages and forced prostitution (372, 373, 366A) should be heavily punished. Sometimes parents or nearest kin are involved in the crime and they should be punished too. 

4. There should be speedy recovery of cases: trafficking and all others. Fast track court has been established but we need separate court to deal with cases of trafficking. 

5. Push back system should be abolished and new laws for repatriation need to be implemented so that the Bangladesh and Nepal Nationals (women and children) may go back to their country safely.

6. Children should not be charged under 14 Foreigners Act. Instead, they could be produced before the Child Welfare Committee (CWC).

7. The Juvenile Justice Act 2000, which has not yet been implemented, should be done immediately. 

8. Members of the Judiciary should be sensitised on laws and various landmark judgments passed by the Supreme Court on the issue of trafficking. Positive interaction should be there while working with these cases with the NGOs.

9. Public Prosecutors in every court dealing with cases of trafficking should be sensitised to object the bail pleas of traffickers, madams and pimps. 

10. A SPECIAL CELL TO DEAL WITH TRAFFICKING CASES SHOULD BE FORMED IMMEDIATELY. 

Police

1. ITPA (the special National Act to combat trafficking) is rarely used by the police and needs to be put to practice much more.

2. Provision of punishment of police should be there if they fail to give charge sheet within 90 days.

3. A rescue committee comprising of the police, NGOs, social activists, members of the Judiciary should be formed in cities where brothels exist, to probe into the matter further.

4. In all the states, special police officers have to be recruited and notified under ITPA. Also, it has to be ensured that these police officers are sensitised and equipped with all the relevant information. 

5. Members of the police should be sensitised on laws and various landmark judgments passed by the Supreme Court on the issue of trafficking. They should also be more sensitive in handling cases of women and young girl children in trafficking. 

6. Police should be aware of using trafficking related laws while filing the case making relevant investigation necessary and easier for the prosecution of the trafficker. 

BSF

1. BSF should be more active regarding the porous border and should be accordingly sensitised regarding cross border migration and trafficking.

Officials should be working closely with the NGOs who are working on the repatriation of foreign Nationals.
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� Trafficking in human beings would mean: “The recruitment, transportation, transfer, harbouring or receipt of persons, by means of threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of abuse, of power or of a position of vulnerability or of the giving and the receiving of payments or benefits to achieve the consent of a person having control over an other person for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs” – Definition of Trafficking; according to the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the UN Convention Against Trans-National Organised Crime





� Gender Budgeting By Nirmala Bannerji and Poulomi Roy





� South Asia Regional Mid Term Review of Yokohama Declarations, Sri Lanka
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